high.  Both the front-end loader and the coal
trucks can reach within the 10 feet minimum dis-
tance clearance required to be maintained from high
voltage power lines."

It is not disputed that the cited standard requires that
when any part of any equipment operated on the surface of any
coal mine is required to pass under or by any energized high-
voltage powerline and the clearance between such equipment
and powerline is less than 10 feet such powerlines must be
deenergized or other precautions taken.

On February 28, 1985, Bruce Dial, an inspector for the
Federal Mine Safety and Health Administration CMSHA) was per-
forming an inspection at Banner's No. 1 Plant.  It is undis-
puted that energized power lines carrying 12,440 volts passed
over a portion of the coal stockpile at the plant.  In addi-
tion a Hough 100 model front-end loader was then operating
beneath the power lines with its bucket extended to its full
height of 18 feet from the ground.  Both tandem and tractor-
trailer coal trucks were also dumping on the stockpile in
close proximity to the power line and the larger trailers,
when extended to the full dumping position, measured 27 feet
from the ground.

Inspector Dial measured the height of the high voltage
power line using a Warren-Knight Abney Level.  It was 26 feet
at the lowest point he was able to measure i.e. a location 10
feet horizontally from the lower support pole.  Dial observed
that as coal was being added to the stockpile the distance
between the top of the stockpile where the equipment was
operating and the high voltage power line was decreasing
thereby increasing the potential hazard.

Banner disputes only the accuracy of Dial's measurement
of the height of the power lines using the Abney Level.
Banner President, Joe Douglas Kilgore, telephoned a civil
enginer and a land surveyer who purportedly informed him that
a 20% error is possible using the Abney Level and that the
instrument would not be accurate.  Kilgore did not however
take his own measurements or seek to have any more accurate
measurements made even though the cited area remained roped
off for more than 3 months.  Accordingly, there is no affirma-
tive evidence contradicting the measurements taken by Inspec-
tor Dial.  In any event even had the measurements been in
error by as much as 20% there would nevertheless have been a
violation of the cited standard.

According to Dial, electrocution of a truck driver was
likely under the circumstances since the extended bed of the
tractor-trailer reached 27 feet and the power line was then
only 26 feet above stockpile.  Under the circumstances it
would be reasonable to expect that the truck bed could strike
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